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Research Title: Custody Rules: A Comparative Study
Prepared by the Student: Sultan bin Hamoud bin Harib Al-Busaidi
Supervisor: Dr. Hilal Al-Rashidi
Abstract

The core research problem lies in the divergence of juristic opinions, even within the
same school of Islamic jurisprudence (Madhhab), given that the vast majority of issues
pertaining to child custody (Hadanah) are founded upon juristic reasoning (Ijtihad) and
ultimately constitute matters of interpretative legal judgment. Furthermore, modern statutory
legislations vary in their regulation of custody provisions, reflecting the distinct
environmental and social contexts of their respective jurisdictions. Consequently, a pivotal
question arises regarding the extent to which contemporary positive law—represented herein
by the Omani Personal Status Law—accords with the doctrines of Islamic jurists. Through
a comparative analytical approach, this study seeks to demonstrate that the statutory articles
of the Law are substantially derived from authoritative juristic opinions that align with the
realities and exigencies of contemporary society.

To achieve this objective, the study examines the definition of child custody from
both linguistic and juristic perspectives, and outlines its legal legitimacy under Islamic law.
It delineates the duration of custody, contrasting the opinions of the various Islamic schools
of jurisprudence with the Omani Personal Status Law, and addresses the hierarchy of
entitlement to custody among jurists compared with the statutory framework of the Law.
Finally, the study investigates the grounds for the forfeiture of custody and the conditions
for its restoration, evaluated against both juristic doctrines and legal provisions. The research
has yielded a number of significant findings and recommendations. Chief among its findings
is that Islamic Shari‘ah has established comprehensive criteria and conditions to regulate
child custody—encompassing its entitlement, duration, forfeiture, and restoration—thereby
ensuring an equitable balance between the rights of the custodian and the child in custody.

This identical approach has been adopted by the Omani Personal Status Law, which
accords primary consideration to the best interests of the child while carefully accounting
for the realities of contemporary life. Among the paramount recommendations advanced by
the study is the necessity to precisely define the scope of the judge's judicial discretion in
determining the best interests of the child. Such discretion should be structured in accordance
with objective legal parameters and a well-defined statutory mechanism expressly set forth
by law, taking into full consideration the specific facts and surrounding environmental and
social circumstances; this would ensure that judicial authority remains principled and
accountable, rather than absolute or susceptible to overly broad interpretation. In conclusion,
the researcher expresses profound gratitude and praise to Almighty Allah for His divine
grace and guidance in successfully completing this humble scholarly work, praying that He
may grant continued rectitude, wisdom, and success.

Keywords: Child Custody, Hadanah, Juristic Reasoning (Ijtihad), Forfeiture of Custody,
Omani Personal Status Law.
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